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OP1 NI ON

Patricia A. Merlo appeals the disnm ssal of her suit
al | egi ng nmedi cal mal practice agai nst Patrick Maxwell, MD., and
the Nashville Plastic Surgery, Ltd., by summary judgnent. M.
Merl o brought suit alleging Dr. Maxwell failed to obtain her
i nformed consent for the use of silicone inplants during multiple
breast reconstruction surgeries and further that Dr. Maxwel |
negligently chose to use silicone inplants rather than saline.
The Circuit Court of Davidson County dism ssed Ms. Merlo’s clains
finding, as a matter of law, that Ms. Merlo’'s clains were barred

on their face by the three-year statute of repose.

Facts

In 1987, Ms. Merlo cane to Dr. Maxwell, who practices
under the name of Nashville Plastic Surgery, Ltd., due to her
di agnosi s of breast cancer and her need to have bil ateral
mast ect om es and breast reconstruction surgery. M. Merlo
al l eges that she and Dr. Maxwel | discussed the types of inplants
whi ch could be used in her procedure. Dr. Maxwell infornmed M.
Merlo that he could use either saline breast inplants or silicone
gel breast inplants. Dr. Maxwell further informed Ms. Merl o that
silicone gel inplants were known to be a greater health hazard
than the saline inplants. M. Merlo asked for the saline
implants to be used and all eges that Dr. Maxwel |l assured her that

he was using saline inplants in her procedures.



On June 10, 1987, Dr. Maxwel | perforned bil ateral
subcut aneous nastectomes on the plaintiff. During this
procedure, Dr. Maxwell inserted saline tissue expanders, which
al | oned gradual expansion of breast tissue through periodic
injection of saline solution into the expanders. On August 27,
1987, Dr. Maxwel|l perforned breast reconstruction on Ms. Merlo.
During this procedure, Dr. Maxwell renoved the saline tissue
expanders and replaced themw th silicone gel inplants instead of
the saline inplants. On July 24, 1990, Dr. Maxwel |l perfornmed
addi tional breast reconstruction surgery on Ms. Merlo. Dr.
Maxwel | renmoved Ms. Merlo's existing inplants, and repl aced them
with two silicone gel inplants in each breast. On August 20,
1991, Dr. Maxwell perforned a final surgery on Ms. Merlo. During
this final procedure, Dr. Maxwell renoved Ms. Merl o' s inplants,
and replaced themwi th newly designed silicone gel inplants. Ms.
Merl o all eges that she was |lead to believe that saline inplants

were used during the entire course of treatnment by Dr. Maxwel | .

I n Decenber of 1996, Ms. Merlo returned to Dr. Maxwell
for the purpose of evaluation and preparation for a subsequent
surgery to replace her inplants. Wile in his office, Ms. Merlo
was presented a form authorizing the use of silicone inplants.
Ms. Merlo refused to sign the formstating that she woul d never
allow the use of silicone in her body. Dr. Maxwell’s personnel
responded that silicone had already been inplanted in her body.
Upon hearing this response, Ms. Merl o becane hysterical. For
many years since the original inplant, Ms. Merlo suffered
physi cal problens consistent with silicone inplants and | eakage
of silicone, but Ms. Merlo had never considered the inplants to

be the source of her health problens because she had al ways been



assured that Dr. Maxwel|l used saline inplants, instead of

silicone, during her breast reconstruction procedures.

In June and Septenber of 1997, Ms. Merl o had her
i npl ants replaced by the Atlanta Plastic Surgery, P.A During
the course of the renpval of the silicone gel inplants, silicone
was found to be enmanating froma tear in the capsule of one of

t he i npl ants.

Subsequent to the office visit of Decenber of 1996, M.
Merl o spoke with Dr. Maxwell who admitted that he could find no
notations in his records show ng that he had informed Ms. Merlo
that he had used silicone inplants. M. Merlo also exam ned a
set of her records and failed to find any indications that she

had been i nfornmed of the use of silicone.

Ms. Merlo filed this suit on Novenber 25, 1997, within
one year of |earning of the use of silicone by Dr. Maxwell. M.
Merlo alleged in her conplaint that Dr. Maxwell failed to get her
i nformed consent for the use of silicone breasts inplants during
her breast reconstruction surgeries and further alleged that Dr.
Maxwel | negligently perforned those surgeries by choosing to use
the silicone gel breast inplants. Dr. Maxwell filed his Answer

on February 2, 1998.

On March 13, 1998, Dr. Maxwell filed a Mtion for
Summary Judgnent pursuant to Rule 56 of the Tennessee Rul es of
Cvil Procedure. The Mtion for Summary Judgnent asserted that
Ms. Merlo’s claimwas barred by the three-year statute of repose

contained in T.C A 29-26-116(a)(3). M. Merlo filed her



response to the Mdtion for Summary Judgnent on April 27, 1998.
In order to allow Ms. Merlo additional tinme to obtain discovery,
the Trial Court initially schedul ed the hearing on the Mdtion for

Summary Judgnent on Sept enber 28, 1998.

On August 19, 1998, Ms. Merlo filed a Motion to Anend
seeking to add an additional paragraph to her conplaint which
st at ed:

In addition to the foregoing, Plaintiff would show to

the Court that under the facts of this case, the

Defendants . . . are guilty of fraudul ent conceal nent

in the utilization of the silicone inplants while al

the tinme keeping sanme fromthe Plaintiff and | eading

her to continue to believe until Decenber of 1996, that

her inplants were of saline solution.
This Mdtion to Amend was supported by a Suppl enental Affidavit in
which Ms. Merlo asserted that Dr. Maxwell |ed her to believe that
saline inplants, instead of silicone gel inplants, were used in
her procedures; furthernore, Ms. Merlo stated in this Affidavit
that her nedical records did not indicate that she had even been

notified of the use of silicone gel inplants.

On August 24, 1998, Ms. Merlo filed a Motion to Conpel
alleging that Dr. Maxwel|l failed to respond appropriately to her
Di scovery. M. Merlo specifically sought a nore conplete
response to the foll ow ng question: “Have you ever received any
treatnment for al cohol or drug abuse from January of 1987 until
the present and if so, when and at what institution and attach to
these Interrogatories, a copy of your conplete treatnent record
fromthat institution?” Dr. Maxwell responded to this
Interrogatory by stating: “On January 18, 1997, | voluntarily
admtted nyself to an al cohol rehabilitation/treatnent center for

al cohol dependency, and | successfully conpleted that program



do not have possession of ny ‘conplete treatnment record.”” Ms.
Merl o sought to conpel Dr. Maxwell to provide the nane and
institution at which he received treatnment and a copy of his
records in order to substantiate allegations of the use of
cocai ne or other drugs during the period of Ms. Merlo’s

treat nent.

Dr. Maxwel | objected to supplying any nore information
than given in his answer as the requested docunents were
irrelevant, privileged, confidential, and not subject to
di scovery. Dr. Maxwell further argued that he had al ready stated
in his responses to the Interrogatories that he did not use
il1legal drugs at any tinme from 1987 to the present. The Trial
Court sustained Dr. Maxwel|l’s objection on Septenber 21, 1998,

t hereby denying the information to Ms. Merloo.

Dr. Maxwell’s Mdtion for Summary Judgnment was heard on
Cct ober 30, 1998. The Trial Court found that Ms. Merlo’ s clains
were barred by the three-year statute of repose and granted Dr.
Maxwel | s Motion for Summary Judgnment. In nmaking this
determnation, the Trial Court stated that Ms. Merlo s Conpl aint
did not contain allegations sufficient to support a claimfor
fraudul ent conceal nent as an exception to the statute of repose.
The Trial Court found that Ms. Merlo’'s Motion to Anend was never
docketed nor heard by the court, but further held that, even if
| eave to anend was granted and/ or Ms. Merl o’ s Conpl aint was
deened sufficient to allege fraudul ent conceal nent, Ms. Merlo
failed to provide sufficient evidence to establish the essenti al

el enents of fraudul ent conceal ment.



Ms. Merlo filed her Notice of Appeal on Novenber 20,

1998 submtting the followi ng i ssues for review

I. Did the Honorable G rcuit Judge commt reversible error by
granting Summary Judgnent in favor of the Defendants hol ding the
case was barred by the three (3) year statute of repose despite
al l egations and Affidavits of fraudul ent conceal ment by the

Def endant s?

1. Did the Honorable Trial Judge conmit error in not allow ng

the Plaintiff to obtain Discovery information about Dr. Maxwell’s
treatnment for al cohol or drug abuse which records m ght disclose
i nformati on about his illegal use of drugs during the time of his

treatnent of the Plaintiff?

Statute of Repose

In addressing Ms. Merlo’ s first issue, we recognize
that the standards governing an appellate court's review of a
trial court's action on a notion for sunmary judgnent are wel |
settled. Since our inquiry involves purely a question of law, no
presunption of correctness attaches to the trial court's

judgnment. Carvell v. Bottonms, 900 S.W2d 23, 26 (Tenn. 1995).

Qur task is confined to reviewing the record to determ ne whet her
the requirenents of Rule 56 of the Tennessee Rules of Cvil

Procedure have been nmet. Cowden v. Sovran Bank/Cent. S., 816

S.W2d 741, 744 (Tenn.1991). Rule 56.03 of the Tennessee Rul es
of Gvil Procedure provides that sunmmary judgnent is only
appropriate where: (1) there is no genuine issue with regard to

the material facts relevant to the claimor defense contained in



the nmotion, Byrd v. Hall, 847 S.W2d 208, 210 (Tenn.1993); and

(2) the noving party is entitled to a judgnent as matter of |aw

on the undisputed facts. Anderson v. Standard Reqgister Co., 857

S.W2d 555, 559 (Tenn.1993). The noving party has the burden of
proving that its notion satisfies these requirenents. Downen v.

Allstate Ins. Co., 811 S.W2d 523, 524 (Tenn.1991).

The standards governi ng the assessnent of evidence in
the sunmmary judgnment context are also well established. Courts
nmust view the evidence in the |ight nost favorable to the
nonnmovi ng party and nust al so draw all reasonable inferences in
t he nonnoving party's favor. Byrd, 847 S.W2d at 210-11. Courts
shoul d grant a summary judgnent only when both the facts and the
conclusions to be drawn fromthe facts permt a reasonabl e person

to reach only one conclusion. Byrd, 847 S.W2d at 210-11.

Since neither party questions that three years had
passed since the date of the alleged nal practice, we turn to
whet her there are disputed issues of material fact regarding
fraudul ent conceal nent on the part of Dr. Maxwell so as to avoid

application of the three-year statute of repose.

Qur Supreme Court has fully explained and explored the
requi renents necessary to establish fraudul ent conceal ment in

Shadri ck v. Coker:

[A] plaintiff in a lack of infornmed consent case (or
any ot her nedical mal practice case) attenpting to tol
the statute of repose contained in T.C A
29-26-116(a)(3) by relying upon the fraudul ent

conceal ment exception to the statute nust establish
that (1) the health care provider took affirmative
action to conceal the wongdoing or remai ned silent and
failed to disclose material facts despite a duty to do
so, (2) the plaintiff could not have discovered the



w ong despite exercising reasonable care and diligence,
(3) the health care provider knew of the facts giving
rise to the cause of action and, (4) a conceal nent,

whi ch may consi st of the defendant w thhol ding materi al
i nformati on, nmaking use of sone device to mislead the
plaintiff, or sinply remaining silent and failing to

di scl ose material facts when there was a duty to speak

Shadrick v. Coker, 963 S.W2d 726, 736 (Tenn.1998). |If the
plaintiff establishes fraudul ent conceal nrent on the part of the
defendant, the plaintiff has one year after discovery to bring

the cause of action. Tenn.Code Ann. 8 29-26-116(a)(3)(1980).

Wth regard to the first requirenent, that the
def endant took affirmative action to conceal the cause of action
or renmnained silent and failed to disclose material facts despite
a duty to do so, when there is a confidential or fiduciary
rel ati onship between the parties, the "failure to speak where
there is a duty to speak is the equival ent of sone positive act
or artifice planned to prevent inquiry or escape investigation."

Hall v. De Saussure, 41 Tenn. App. 572, 581, 297 S.wW2d 81, 85

(1956). Furthernore, “such a duty arises where a confidenti al

rel ati onship exists, as between physician and patient. In such
cases, there is a duty to disclose, and that duty may render
silence or failure to disclose known facts fraudulent.” Benton
v. Snyder, 825 S.W2d 409, 414 (Tenn. 1992) (enphasis in original)
(citations omtted). Wth regard to the final elenent, this sane
physi ci an-patient relationship “inpose[s] a duty to nake a ful

di scl osure of the material facts, nere silence or nondi scl osure

may constitute conceal nent. Shadrick v. Coker, 963 S.W2d 726,

736 (Tenn. 1998).

After thorough review of the record, we find that there

is evidence sufficient to create a jury issue on all of the key



el ements of fraudul ent concealnment. W hold that the jury could
reasonably find that Dr. Maxwell conceal ed the use of silicone
breast inplants by |eading Ms. Merlo to believe that saline

i npl ants were used in her procedures. The jury could also infer
conceal ment fromDr. Maxwell’'s failure to disclose the use of the
silicone gel inplants and the risks and potential conplications

i nvol ved despite a relationship creating a duty to discl ose.
Through both Dr. Maxwell’s failure to disclose that silicone

i npl ants were used and his actions which led Ms. Merlo to believe
that saline inplants were used in all operations, a jury could
reasonably infer that Dr. Maxwel| had know edge of the facts

giving rise to the cause of action.

We are al so persuaded that Ms. Merlo could have
reasonably believed Dr. Maxwel |, despite her physical ailnents,
when he told her that she was receiving saline breasts inplants.
Furthernore, “[wj hether the plaintiff exercised reasonable care
and diligence in discovering the injury or wong is usually a

question of fact for the jury to determ ne. Shadrick v. Coker

963 S.wW2d 726, 737 (Tenn. 1998) (quoting Watt v. A-Best, Co.,

910 S.w2d 851, 854 (Tenn.1995)). Finally, we also find that M.
Merlo's Conpl aint contained sufficient allegations, specifically
those relied upon above, to support a claimof fraudul ent

conceal nent.

After taking the strongest legitimte view of M.
Merl o’ s evidence, discarding all countervailing evidence and
allowing all reasonable inferences to the plaintiff, we hold that

nore than one concl usion can be drawn fromthe evidence presented

10



for the reasons stated above. Therefore, we find that this is

not an appropriate case for sunmary judgnent.

Ms. Merl o’ s Discovery Request

We now turn to Ms. Merlo’s second issue--whether the
Trial Court erred in denying Ms. Merlo access to information
concerning Dr. Maxwell’'s treatnent for al cohol or drug abuse.
Ms. Merlo argues that evidence of drug or al cohol dependency

could explain nmal practice committed by Dr. Maxwel .

As previously noted, during pretrial discovery, M.
Merlo served the followng interrogatory on Dr. Maxwel | : “Have
you ever received any treatnent for al cohol or drug abuse from
January of 1987 until the present and if so, when and at what
institution and attach to these Interrogatories, a copy of your
conplete treatnent record fromthat institution?” Dr. Maxwell
responded to this Interrogatory by stating: “On January 18, 1997,
| voluntarily admtted nyself to an al cohol rehabilitation/
treatnent center for al cohol dependency, and | successfully
conpleted that program | do not have possession of mny ‘conplete
treatnment record.’”” The Trial Court refused to force Dr. Maxwel |
to supply any nore information regarding his rehabilitation
program and, instead, sustained Dr. Maxwell’'s objection to this

guesti on.

It is well settled that decisions with regard to pre-
trial discovery matters rest within the sound discretion of the
trial court. The decision of the trial court in discovery

matters will not be disturbed on appeal unless a clear abuse of

11



discretion is denonstrated. Benton v. Snyder, 825 S.W2d 4009,

416 (Tenn. 1992) (citing Paine v. Ransey, 591 S.W2d 434, 436

(Tenn. 1979). We find no clear abuse of discretion at this tine.

For the foregoing reasons the judgnment of the Trial
Court is vacated and the cause remanded for further proceedi ngs
consistent with this opinion. Costs of appeal are adjudged

agai nst the Defendants.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.
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